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Rainbow Warrior case (New Zealand v. France), (1990) XX RIAA 217, 252, para.
76. 24 Rainbow Warrior case, 254, para. 78; Okowa, 1999, 399. 26 Jiménez de
Aréchaga, 1968, 543, quoted in the Rainbow Warrior case; cf. Okowa, 1999, 399.

Articles 25 and 26 ARSIWA; Ago, Report, 20 et seq., para. 16, and 37-9, para. 55;
Crawford, 2002, 187-8; Boed, 2000, 32; Ragazzi, 1997, 81; Salmon, 1984, 258. 172
Report of the ILC (1980), UN Doc. A/35/10, para 37.

However, as underlined by the ILC in the codification effort, there are an impressive
number of scholars that are in favour of accepting necessity as a circumstance
precluding wrongfulness in international law.

The locus classicus on the law of reprisals, the Naulilaa case, (Portugal v.
Germany), (1928) II RIAA 1012 at 1026, where reprisals were deemed an effort to
effectuate a “return to legality by avoidance of further offences”.

the Arbitral Tribunal found that the existence of a general defence of necessity was
still controversial and that the formulation of the necessity defence embodied in the
ILC Draft Articles on the Responsibility of States did not in fact reflect a rule of
general international law.

Brian Martin, “Gene Sharp’s theory of power,” Journal of Peace Research, vol. 26,
no. 2, 1989, pp. 213-222. Wolfgang Sternstein, “The Ruhrkampf of 1923: economic
problems of civilian defence,” in Adam Roberts (ed.), The Strategy of Civilian
Defence: Non-violent Resistance to Aggression (London: Faber and Faber, 1967),
pp. 106-135.

In the International Law Commission’s Articles on the Responsibility of States for
Internationally Wrongful Actscannexed to GA Res. (56/83) (2002), 12 Dec. 2001,
labelled only as ‘necessity’. The two terms are here used interchangeably .

The principle of self-determination applies to non-self-governing territories, and the
reference to sacred trust, that is used in the language of mandates, relates to this
principle, Construction of a Wall case.

R. Ago, ‘The Internationally Wrongful Act of the State, Source of International
Responsibility’, Eighth Report on State Responsibility, Addendum (1980), ILC,
32nd sess.

Aaams Lag A% a1 AV alal) digpall dcagall Sla cddsall dapal) cape Cpiva =Y
cAailall g sal) Ailiadl AaSaall o L) Al Apulul) el ¢ 55 uipe arliallae
o A8Y ) Jasally JUiia¥) duliay el calBY) jaigall 8 dadie 435
Y (e 1999 b Ga) TV € 3alEl 999 —Y46a byl gall o glal



syspall cVLa lanal Ay aal e 190V 5 1A99 alal claY udla) aas - )
(o4 ol g 51 R A s ol 05 g el Sl o Al i
‘\-‘:‘n-'-”i} Juall Jilsy laal

ST uauasé.\l.u@f (o cual dgana )Y

13— SC Res. 242(1967), quoted in the Construction of a Wall case, Adv. Op., para. 74.
As Israel after 1967 took a number of measures aimed at changing the status of the
City of Jerusalem, the Security Council has again recalled on a number of
occasions that acquisition of territory by military conquest is inadmissible and the
measure taken by Israel have been condemned, SC Res. 298 (1971), quoted in the
Construction of a Wall case, Adv. Op., para. 75. Glasser: L'infraction. Op. Cit., P.
86.
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23— Report of the ILC (1980), UN Doc. A/35/10, 82 and 106. 113 Report of the ILC

(1980), UN Doc. A/35/10, 83.
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27— Gabcikovo-Nagymaros Project case, ICJ Rep. 1997, 7, at 42-3, paras. 54-5;

Okowa, 1999, 402.
28— Oscar Chinn case (United Kingdom v. Belgium).
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I.C.J., 1997, Gabeikovo — Nogymaros Project Case, p. 116.
VS BE N
CF. ICJ, Advisory Opinion of the Construction of Wall in the Occupied Palestinian
Territory (Recueil) 2003 — 2004), Par. 18.

31— Construction of a Wall case, Adv. op., 9 July 2004, p. 56.

32— ARTICLE 2552, Necessity

- Necessity may not be invoked by a State as a ground for precluding the
wrongfulness of an act not in conformity with an international obligation of that
State
unless the act:

- a. is the only means for the State to safeguard an essential interest against
— a grave and imminent peril; and

- b. does not seriously impair an essential interest of the State or States towards which
the obligation exists, or of the international community as a whole.

- In any case, necessity may not be invoked by a State as a ground for precluding
wrongfulness if:

— a. The international obligation in question excludes the possibility of invoking
necessity; or

— b. The State has contributed to the situation of necessity.

The formulation of requirements for the defence of necessity to be applicable has
been criticised for vagueness and imprecision.53 As will be seen from the discussion
in this essay, recent case law and state practice has helped to construe the conditions
of a state of necessity and the criteria today appear to be reasonably clear and
stringent. Indeed:¢ it seems that international courts and tribunals have interpreted the
requisites of the necessity doctrine carefully, the requirements must be cumulatively
satisfied and each criterion has been construed quite strictly.

33— Article 25 of the ARSIWA.

34— The circumstances precluding wrongfulness included in Chapter V of the
ARSIWA are those that at the adoption of the text were considered to be
recognized under general international law, Crawford, 2002, 162, para. 8. As will
be discussed later, this may be changed through subsequent state practice and
treaty-making. 52 The International Law Commission’s Articles on the
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Responsibility of States for Internationally Wrongful Acts, GA Res. 56/83 (2002),
annex. 53 . Crawford, 2002, 183; Report of the ILC (1980), UN Doc. A/35/10,
para 40. Cf. S. Rosenne, Breach of Treaty (Grotius Publications, 1985); B. Simma,
‘The Work of the International Law Commission at Its Fifty-First Session (1999),
68 Nordic J. Int’l L. (1999) 293-361, at 313.
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39- B. Simma & A. L. Paulus, The International Community: Facing the Challenge of
Globalization’, 9 European J. Int’l L. (1998) 266-277, 268. 158 Shaw, 2003, 712.
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44— G Fletcher Basic Concepts of Criminal Law (1998, Oxford UP) at chap 9. 13 See

O Triffterer “Article 32. Mistake of fact and mistake of law” in O Triffterer (ed)
Commentary on the Rome Statute (2nd ed, 2008, Verlag CH Beck) 895 at paras 14
and 28; K Ambos “The general principles of the Rome Statute” (1999) 10

Criminal Law Forum 1 at 29-30.
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The Scope and Impact of Necessity
on International and National Responsibility

Mohamed Nasr

The state of necessity is particularly important between those
Circumstances that affect liability in general and criminal liability in
particular due to its connection with human nature in case of danger
whether physical or moral.
The present article deals with the state of necessity, its scope and

conditions as follows:

— The state of necessity in international criminal law.

— The state of necessity in national law.

— The statement of the necessity conditions.



